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Program for the Annual Meeting 


CLEVELAND, OHIO 
Monpay, JuLy 25, 2 P. M. 
Address by the Chairman—A. G. C. Bierer, Jr. of Guthrie, Oklahoma. 


“Admission to the Bar—Before and After”—Dean Paul Shipman Andrews of 
Syracuse University College of Law. 


“Preparation of Questions and Grading of Papers in Missouri”—Mr. Thomas 
F. McDonald, Secretary of the Missouri Board of Law Examiners. 


Tuespay, JuLy 26, 9:30 A. M. 


Joint Session with the Section of Legal Education and Admissions to the Bar 
of the American Bar Association, R. G. Storey, Chairman of the Section, 
presiding. 


Subject for Discussion: “Character and Fitness Examination of Applicants.” 


Speakers: Hon. Carl V. Weygandt, Chief Justice of the Supreme Court 
of Ohio. 


Mr. Karl A. McCormick, Proctor of the Bar, Eighth Judicial 
District of New York. 


Mr. William M. James, Chairman of ‘the Committee on Char- 
acter and Fitness, First Appellate Court, District of Illinois. 


Discussion. 


Report of Committee on Cooperation Between Bar Examiners and Law School 
Representatives, by Mr. Alfred L. Bartlett of California. 
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Report of the Secretary of The National 
Conference of Bar Examiners 


The work of the character investigation of foreign attorney applicants 
is becoming a more and more important part of the program of The National 
Conference. The total number of investigations completed during the past 
year is 318, contrasted with 209 completed during the year ending Sep- 
tember 1, 1937. This fifty percent increase in business has necessitated an 
increase in the staff of the Conference. In addition to the Assistant Secre- 
tary, two, and during part of the year three, stenographic assistants have been 
employed. Since the last meeting of the Conference, some eight thousand 
letters have been written in the course of character investigations. The total 
number of investigations now completed has passed the figure of 750 and the 
number of states using the character service is now twenty-three. 

These are as follows: 

Alabama New York 
Arizona *North Carolina 
California Ohio 
Delaware Oklahoma 
Florida Oregon 
Indiana Pennsylvania 
Maine Texas 
Minnesota ; Utah 
Missouri *Vermont 
Nebraska Washington 
Nevada *West Virginia 
New Mexico 

* Adopted the service during the past year. 


Many bar examiners have assisted in this work by giving information in 
reference to attorneys who have practiced in their jurisdiction. This oppor- 
tunity is taken to express the thanks of the organization and of the Secretary 
personally to them and to the many hundreds of lawyers who have at some 
personal inconvenience to themselves made painstaking inquiries concerning 
lawyers seeking admission in some other state. 


The Bar Examiner has been published monthly since the last meeting 
and has contained a notable series of articles by Mr. Shelden D. Elliott of 
California on the preparation and grading of bar examination questions. 

The growth of the number of cooperating committees of bar examiners, 
law school representatives, and bar association delegates has been most grati- 
fying and has been stimulated by the active work done by the Legal Educa- 
tion Section in this field. The Chairman of the Conference has personally 
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attended two such meetings and assisted in setting up organizations in lowa 
and Texas. 

The Conference has expanded its activities during the past year by mak- 
ing a determined effort to enlist the interest and cooperation of committees 
on character investigation in the various states. Over two hundred members 
of such committees have registered as members of the Conference and the 
committee of our organization has been at work laying out a course of action 
which will result in improvement in this field. The preliminary report of this 
committee is printed in this issue. 

The financial report which is submitted herewith shows that, in spite of 
the increased income to the Conference there have also been increased ex- 
penditures which have resulted in a small decrease in the bank balance at the 
end of the year. Members of the Conference are urged to continue their co- 
operation toward a more universal adoption of the character investigation 
service of the Conference, which will add to its resources and further improve 
the national system of bar admissions. 


Respectfully submitted 


Witt SHaAFRoTH, Secretary. 





Report of the Treasurer 
for the Period from September 16, 1937 to July 1, 1938 


Balance—September 16, 1937 $1,030.06 


Receipts—Character Investigation Service 7,263.95 


$8,294.01 


Disbursements— 
Annual Meeting $ 135.50 
The Bar Examiner 1,141.25 
Office Supplies and Stationery 
Printing and Postage 
Salaries 2,970.71 
Character Investigation, Fees, Misc., etc 2,370.69 
Telephone and Telegraph 35.83 
Social Security and Tax on Checks 68.00 
Traveling Expense 254.35 7,491.22 





Balance—July 1, 1938 





Practical Hints for Bar Examiners 


III. GRADING OF ANSWERS AND POST-EXAMINATION 
EVALUATION OF THE QUESTIONS* 


The Case History of a Typical Examination Subject 


By SHELDEN D. ELLIOTT 


Former Secretary of California Committee of Bar Examiners, 
Assistant Professor of Law, University of 
Southern California Law School 


1. Preliminary Sample-Grading of Answers 


In the construction of his questions and in the preparation of his analyses 
the examiner necessarily has acquired some advance conceptions as to what he 
believes may reasonably be expected in the applicants’ answers. He may also 
have established a tentative weighting of points, that is, a preliminary estimate 
of the distribution of percentages to be allotted for adequate discussion of each 
of the several issues involved in the question. For example, in connection 
with his analysis of the problem on bailments the examiner decides that the 
tentative apportionment of weight among the several points of law should be 
approximately as follows: Point One, 30%; Point Two, 30%; Point Three, 
30%; Possible Additional Point, 10%. Any such preliminary allocation should 
be entirely flexible, and should be left subject to general readjustment on the 
basis of experimental sample-grading. Even after such readjustment the 
grading scale should not become rigid, but should be regarded simply as a 
rough basis, with opportunity for allowing additional credit for an excep- 
tionally well-reasoned discussion of any particular point. 

As a means of testing his own analysis and preliminary weighting of 
points, and before he begins the final grading of the entire group of answers, 
the examiner should select at random the papers of 20 or 30 applicants for 
experimental grading purposes. A reading and tentative grading of these 
samples may indicate that the applicants are uniformly omitting discussion 
of one of the points, or are including the discussion of an additional point 
not previously foreseen by the examiner. If, upon a recheck of his fact state- 
ment in the light of these preliminary results, the examiner finds that the 
interpretation of the facts by a majority of the sample answers is a reasonable 
one, he should revise his own analysis accordingly and his tentative weighting 
of points should be adjusted to such change. 

The examiner should bear constantly in mind the fact that any rigid ad- 
herence to a preconceived grading scale or pattern may unduly penalize a 


* This is the third of a series of three articles by Mr. Elliott. The first, “Preparation of 
Questions,” appeared in the May issue of The Bar Examiner (p. 70), and the second in the 
June issue (p. 86). 
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good answer and perhaps unjustly increase the grade on an otherwise medi- 
ocre answer. This is particularly true where the grading is to be done on 
the basis of a fixed passing mark, for example, 70 out of a possible 100. After 
all, grading the answers to essay-type questions involves the exercise of judg- 
ment and discretion on the part of the grader and not the mere application 
of fixed mathematical formulae. And by the same token, this lack of nu- 
merical exactness may make it impracticable to attempt to grade on a basis 
of units of less than 5 points as a minimum differential on a 100-point base. 


2. Basic Elements and Characteristics of Answers 


In evaluating the answer as a whole, as well as in judging the merits of 
the applicant’s discussion of each point, the examiner seeks to apply certain 
criteria which indicate the applicant’s legal ability or his lack of it. Chief 
of these elements or test-factors which determine a complete and well-rea- 
soned discussion are the following: (1) Analysis—Has the applicant cor- 
rectly diagnosed the facts and properly sifted out the issues of law involved? 
(2) Knowledge and application of rules—Has the applicant correctly stated 
the principles of law selected by him as pertinent to the issues? Has he 
correctly applied them to such issues? (3) Reasoning and conclusion—Has 
the applicant reasoned from his rules in a logical and orderly fashion? Are 
there gaps or digressions in his chain of argument? Does he follow through 
to a definite responsive conclusion which is consistent with the line of rea- 
soning that he has adopted? 

Of the above criteria it should seem apparent that elements (1) and (3) 
are more fundamental as tests of the applicant’s legal skill than element (2). 
While an accurate knowledge of rules of law is as important to the law student 
as to the practicing lawyer, it is a knowledge more dependent upon memory 
than upon inherent legal ability. Hence, in generally evaluating an answer, 
or in adopting any internal scale of grading to determine the relative excel- 
lence of the applicant’s discussion of a particular point, more credit should 
be allowed for analysis and reasoning than for mere knowledge of the rules.’ 
For this reason, an answer that arrives at a conclusion contrary to that which 
the examiner himself would reach should not be severely penalized so long 
as the process of reasoning in support of such conclusion is logical and ten- 
able, albeit based on an erroneous statement or choice of the rule of law. It 
is a perfectly understandable human tendency for an examiner or grader to 
view with disfavor an answer that reaches a conclusion contrary to his own 
or to the weight of authority. It is a tendency that should be consciously 
curbed as far as possible. One of the chief tests of superior grading ability is 
the faculty of evaluating an answer solely on the basis of its intrinsic merit 
and apart from the objective “correctness” or “incorrectness” of its conclusion. 


1For an interesting example of such internal distribution of points on the basis of these 
elements, see, Doubles, Law School Examination, 5 The Bar Examiner, 83, 88 (1936). 
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As he acquires grading experience the examiner learns to recognize cer- 
tain weaknesses to which some applicants are subject, or certain types of 
answers which indicate fundamental defects in the applicant’s training or legal 
ability. Thus, there is the type of answer in which the reasoning and argu- 
ment are directed to the facts alone, with no attempt on the part of the appli- 
cant to recognize legal issues, to apply rules of law, or to reason from legal 
premises. Characteristic of this class is the applicant who, in answering the 
bailment question formulated by the examiner, disposes of the issue as to B’s 
liability for the parchment with the following form of statement: “It seems 
to me that if A left the parchment in the book it was his own fault and not 
B’s and therefore B should not be liable for it.” While his conclusion may 
be objectively correct, the reasoning on which it is based is entirely devoid of 
any legal argument. It is what may be referred to as “layman’s” reasoning 
as distinguished from “lawyer’s” reasoning. 

Again, there is the applicant who, instead of proceeding directly to a 
discussion of the specific issues, launches into an elaborate survey of the entire 
law of bailments, laboriously traces its historical development from its origin 
to the present time, and explores all of its minute ramifications whether perti- 
nent to the question or not. Often such a panoramic display betokens a basic 
inability to single out a legal issue and to apply the law to its solution. Such 
an applicant may be either seeking merely to impress the examiner with the 
scope of his knowledge, or hoping that a blanket answer will by chance also 
cover the particular points involved, the presence of which he suspects but 
which he is unable or unwilling to identify for direct treatment. Somewhat 
similar, though not quite so encyclopedic in his efforts, is the applicant who 
simply states a series of rules of law, some of which may be applicable and 
others not, and then appends a conclusion without indicating the reasoning, 
if any, by which he arrived at it. 

Less objectionable perhaps, but nevertheless indicative of fundamental 
weakness, is the answer that jumps back and forth from one line of reason- 
ing to another on the same point, and arrives at several possible conclusions. 
The applicant appears unable to make up his mind or unwilling to commit 
himself to any particular line of argument, fearing that if he does so he may 
reach a “wrong” result. Such an answer is often vague and inconclusive, 
and leaves the grader with a suspicion that the applicant distrusts his own 
knowledge and ability. It presents a contrast to another type of answer, also 
inherently defective, in which the applicant presents simply a series of bold 
legal conclusions, unsupported by any reasoning or statement of basic prin- 
ciples. Occasionally, too, the reader encounters the “unpredictable” applicant 
—the one who develops a perfectly logical and orderly chain of reasoning. 
only to cap it with a conclusion entirely incompatible with his whole line of 
argument. 
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Other examples include the applicant who has apparently misread the 
question or misconstrued the facts, and has based his entire argument and 
reasoning on such erroneous interpretation. While this may be due to hasty 
or faulty analysis on the applicant’s part, the reader perhaps should make 
some allowance for the initial mistake and give partial credit for the answer 
as actually given if it is otherwise well reasoned. Haste or defective analysis 
accounts, too, for the answer that discusses only the first point of a multiple- 
point question, the applicant apparently having failed to recognize that several 
other issues are presented in the fact statement. 


3. Marginal Allowances and Consistency of Grading 


One of the difficulties confronting the reader who is grading papers on a 
fixed passing mark or percentage is that of adjusting the upper and lower 
limits of his grading range. If, for example, the passing mark is 70 out of a 
possible 100, the available spread for answers above the passing mark is much 
narrower than for those below passing. For this reason some graders prefer 
to fix a bottom limit to the low grades and will give no answer, however 
worthless, a grade of less than 30% or 40%. If the answer is entirely hopeless 
and contains absolutely nothing for which the applicant should be entitled to 
credit, the effect of such marginal allowance is to award the applicant an 
undeserved bonus. In the ordinary case no difficulty would arise because 
in any event the applicant’s general average on all of his answers would be 
well below the passing mark. Occasionally however, the effect of giving the 
marginal allowance on a particular question or on several questions would 
be to bring the general average just above the passing mark and result in 
the passing of an applicant who, on a strict basis of comparative grades, pos- 
sibly deserved to fail. The matter of allowing marginal credit, therefore, 
should be a question of policy to be decided by the entire board, and, if 
adopted, should be applied uniformly by all of the examiners. 

As to the answers that are above the passing grade the examiner again 
must make certain allowances. There will be relatively few, if any, answers 
which a strict examiner would class as absolutely perfect. If his theoretical 
approach is one of grading downward from a possible perfect score of 100, 
only rarely will he find an answer that in his opinion deserves a grade of 90 
or better. This in turn will tend to “bunch” his passing grades between 70 
and 80 and will considerably increase the congestion of border-line cases. 
There is much to be said for the alternative theory of grading away from the 
passing mark, where such mark is fixed and inflexible. Thus if in the exam- 
iner’s judgment the answer is satisfactorily above the passing grade, it should 
be marked well up the scale. There should be no hesitancy in giving grades 
of 90, 95, or 100 to answers which are very good, even though short of perfect. 
Theoretically, of course, this tends to impose a slight penalty on the occasional 
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applicant whose answer is perfect and therefore deserves a still higher grade. 
As in the problem of the marginal allowance for the very poor answer, this is 
simply one of the inevitable incidents of grading against a fixed passing mark 
of 70. 


ne solution, it might be argued, would be to lower the passing mark to 
50 out of a possible 100, and have the readers grade strictly the poor answers 
as well as the good ones. While this would eliminate the necessity of mar- 
ginal allowances, it would probably result in an undue liberalization of the 
results of the examination. Although in theory the problem would be simply 
one of moving the entire grading scale downward by 20 points without chang- 
ing the relative positions of applicants below and above the passing mark, 
it would be difficult in practice to train the examiners to make the necessary 
adjustments in their grading standards. A much more practicable solution 
would be the outright adoption of a flexible passing mark, to be determined 
and applied by the board as a whole after the relative positions of all of the 
applicants have been determined. In many jurisdictions, however, examiners 
hesitate to resort to the flexible passing mark because of the possible public 
outcry against the imposition of a quota system and the difficulty of objectively 
justifying any ex post facto determination of just what the passing mark 
should be for each examination. 


Involving as it does a latitude of judgment and discretion, the grading of 


answers to essay-type questions seldom can become a matter of mathematical 
precision and uniformity, even for the most conscientious and painstaking 
examiner. Despite all precautions taken, he may at times be inclined to doubt 
the consistency of his own work. By perhaps imperceptible shifts his evalua- 
tion of an answer among the first papers graded may, unless he checks back 
from time to time, vary rather widely from his estimate of the same answer 
among the final papers of the group. Self-discipline, coupled with an aware- 
ness of this danger, will help to protect him against such deviation. Where 
the total number of papers to be graded is sufficiently large that he would not 
be able to remember or identify any individual answer, he might occasionally 
resort to an experimental device sometimes used in checking up on the con- 
sistency of staff readers. For this purpose, someone with whose handwriting 
the grader is not familiar copies into blank examination books the respective 
answers of several applicants, the papers being selected at random and with- 
out the grader’s knowledge as to their identity. Both the originals and the 
copies are inter-mingled with the general group of papers before the final 
grading is begun. After the grading of all of the answers is completed, the 
grades given to the originals and to the duplicates are compared. While some 
variance is to be expected, it should not on the average exceed 5 or 10 points 
out of a possible 100. If the variance is more than this, the examiner should 
revise his grading technique and perhaps resort to a more rigid division and 
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allocation of points. A somewhat simpler device for making the same self-test 
is for the examiner to grade several papers in advance, making a separate 
note of the identifying numbers and of the grades given, without entering any 
marks on the papers themselves. These papers are then reinserted among 
the others and graded again in regular course, the first grades being filed 
away for reference and recheck after the final grading of all of the papers has 
been completed. The making of artificial checks of this type may, at first 
suggestion, seem onerous and unappealing to the individual examiner. But 
the examiner who is not afraid to recognize the possibility of his own errors 
is the one who in the long run will make the most careful, conscientious, and 
dependable grader. 


4. The Border-line Answer 


Where examination papers are graded on the basis of a fixed passing 
mark, there is usually a tendency on the part of the grader to assign a dis- 
proportionate number of grades to the border-line area. Some of the answers 
are undoubtedly genuine border-line cases. In other instances, however, it 
is the result of too-superficial grading by the examiner or of disinclination to 
analyze the answer more thoroughly, and an adoption of the principle: “When 
in doubt, give the answer a bare passing grade.” One of the results of such 
a policy is to shift to the other examiners the burden of determining the ulti- 
mate success or failure of the applicant on the examination. This difficulty 
has been expressly anticipated by the California Committee of Bar Examiners 
in the following paragraph from the written instructions which are given to 
their readers: 

The greatest single problem in the determination of the results of the 
examination arises from the large number of applicants whose total grades 
fall just below the passing mark. Any tendency on the part of a reader 
to give an undue number of grades of 65, 70 and 75 aggravates this prob- 
lem. There are, of course, in every class of applicants a number of 
border-line students, but it is believed that by careful grading and analyz- 
ing, many answers which at first may appear to be border-line will be 
found not to be and that the total number of such cases can thus be re- 
duced. If an applicant gives what you consider to be clearly a good 
passing answer he should be given an 80 or higher, rather than 70. Do 
not hesitate, therefore, in such a case to give a mark well above the 
passing grade. On the other hand, if an answer, in your opinion, is clearly 
not a passing answer you should exercise care to determine the actual 
grade to be given and should likewise not hesitate to assign a mark well 
below the passing grade. The assignment of an undeserved grade, in both 
such instances, improperly produces border-line cases. In other words, 
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the “degree” both of passing and failure should be given careful considera- 
tion.” 


If time is available after the completion of his grading of all of the papers, 
the examiner should recheck carefully all border-line answers with a view 
to evaluating them more exactly and removing as many answers as possible 
from the border-line class. 


5. Illustrative Answers to Personal Property Questions 


The following two answers to the examination question on bailments 
offers a study in contrasts as to the respective abilities of two students to rec- 
ognize the issues and to rationalize the problems of law involved: 


Answer No.1: B doing business as he was would be a bailee for hire and 
as such should use more than reasonable care in taking care of his cus- 
tomer’s books. 

If in the judgment of the ct. it was found that B had not used the 
utmost care in taking care of A’s book B should be held liable for the 
value or replacement of the book. 

The fact that B placed A’s book in the storeroom where he kept his 
valuable books does not alter the situation because B was a bailee for 
his own benefit having agreed to do the work for a consideration and 
under such agreement should take the best care of the book possible, 
placing it in a fireproof vault instead of in the storeroom with his own 
books. 

B would not be liable for the parchment within the book as its pres- 
ence was unknown to B and there is no bailment without the consent and 
knowledge of the bailee. B did not have any knowledge of the existence 
of the parchment within the book and therefore cannot be held liable. If 
he had had knowledge he might have directed his actions differently and 
placed the book or parchment within the fireproof vault. 


Answer No. 2: The agreement between A and B was a bailment. A 
delivered the book to have work done upon it. B did not have an option 
to return another book of equal value but, from the terms of the agree- 
ment, his primary duty was to return the book. The general rule is that 
where the identical thing bailed is to be returned there is a bailment. If 
similar goods in kind and quality are to be returned, there is a sale. Here 
A had no intention of passing title to the book which would be necessary 
for a sale. Title to this book will pass only when and if A elects to treat 
the book as not satisfactory and up to that time it is a bailment. 

All authorities agree that in a bailment there must be a transfer of 
possession and physical control coupled with an acceptance and intent to 


2 Report of California Survey Committee, 1933, p. 144. 
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possess for the term of the bailment. Since the presence of the parch- 
ment was unknown to either A or B, B can certainly have no intent to 
possess something which he is unaware of. Further A had no intention 
of making B a bailee of it and transferring possession to him. Nor could 
B be an involuntary bailee of the parchment, since knowledge on his part 
would be necessary here also. 

Therefore as to the first instruction it was obviously wrong to con- 
sider B a bailee of the parchment. 

The second instruction states that B should use utmost care, implying 
great care and liability for slight negligence. Here the bailment of the 
book was for the mutual benefit of both parties and under the general 
rule only ordinary care is required from the bailee. It is possible for 
the bailee to assume a higher liability by express contract but this does 
not appear here. 

Therefore the second instruction was erroneous since it required B 
to use utmost care instead of ordinary care as required in this type of 
bailment. 

While the instructions do not present issue as to whether B was 
negligent, the fact that B placed the book with his own books would not 
necessarily relieve him from liability. The test is not such care as B 
takes of his own goods but such care as reasonable men would take of 
similar goods under similar circumstances. 

The decision should be reversed for error in the instructions as shown. 


The first answer is deficient in a number of respects. It entirely over- 
looks the initial problem as to whether or not, under the agreement between 
A and B, there was a bailment of the book in view of the provision that the 
original book might possibly not be returned to A. The student has assumed 
that there was a bailment, and further (though erroneously, and without 
stating any reasons therefor) that such bailment was one for the sole benefit 
of the bailee. Apart from his discussion of the issue as to the bailment of the 
parchment, there is an almost total absence of legal reasoning and the balance 
of the answer is merely a series of unsupported intermediate conclusions. No 
ultimate conclusions are given to the specific final questions as to whether or 
not the instructions given by the court were correct, nor as to what the de- 
cision on appeal should be. Even if full credit of 30 points is allowed for the 
discussion of the issue as to the parchment, with an additional allowance of 
10 points for a statement of the rule as to B’s liability for the book as a bailee 
“for his own benefit,” a total grade of 40 points for the entire answer would 
be ample, if not somewhat liberal. Stricter grading would rate it at 30 or 
even lower. 


108 





Answer No. 2 not only has correctly diagnosed the problem and singled 
out the issues, but has reasoned each point through to a definite conclusion. 
Each of these intermediate conclusions in turn is integrated in a final state- 
ment, or direct answer, which is responsive to the specific question asked. 
While this student does not definitely decide whether or not under the facts 
B was negligent, he has suggested a test to be applied by the trial court in 
determining such issue on a new trial of the case. On a basis of comparison 
with the first answer, Answer No. 2, though not letter perfect, would be 
entitled to a grade of 100, or at least of 95. 

The following answer is a typical example of disjointed argument, and of 
omission of essential steps. For instance, the discussion of the first point illus- 
trates the type of “hurdle-jumping” encountered in some answers: 

Answer No. 3: First we must determine whether under the agreement, 

there was a bailment or a sale. 

According to the facts, B was to repair the book, and if it was not 
satisfactory to A, B was to return a book of equal value. Now books 
have never been regarded as fungible goods. If B were to return the 
same book, there would be no question as to the character of the trans- 
action, i.e. a bailment. 

For the purposes of this discussion, however, I will assume that the 
transaction was a bailment. 


As to the valuable parchment hidden between the leaves of the book, 
the cases seem to indicate that there would be no bailment. One of the 
essential requisites of a bailment is the intent to possess on the part of 
the bailee. If B had no knowledge of the presence of the parchment 
between the leaves of the book, there would be no bailment of the parch- 
ment. 


Now the question of B’s duty of care arises. Was this the measure 
of care required under the circumstances? I rather think not. True, B 
took the same degree of care of the bailed property that he did of his 
own, but is this enough? If this were to be the test applied, a negligent 
person might exercise the same degree of care over the property bailed 
as he did over his own. His negligent conduct would preclude recovery 
from him, since the standard of conduct set up is the same care as exer- 
cised over your own property. This would not be enough. 

The majority view is that the standard of care which must be exer- 
cised over bailed property for the mutual benefit of the parties is the 
reasonable man test. Now the question arises, could B have acted as a 
reasonable man in keeping the book in the same manner and place where 
he kept his own books? From the facts as given, I rather doubt it. If B 
had not been possessed of a safe, we might say he acted as a reasonable 
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man, but here the presence of the safe would lend weight to B’s negli- 
gence, i.e. the failure to use the degree of care of a reasonably prudent 
man. I think, therefore, the decision on appeal should reverse the trial 
court inasmuch as B was not a bailee of the parchment, nor was he re- 
quired to use the utmost care, but the care of a reasonably prudent man. 


Summary: — 
This could be either a sale or a bailment. 
B was not a bailee of the parchment. 
B was only required to use reasonable care. 


It is true that the above answer reaches conclusions, after a fashion. How- 
ever, the reasoning is vague and circuitous, and there are notable gaps in the 
argument. Thus the conclusion on the first point—that there was a bailment 
of the book—is stated as an assumption without any reasoning to support it. 
The discussion of the nature of the bailment and of the incident duty of care 
imposed on B is interspersed with a factual discussion of whether or not B 
was negligent; hence, the reasoning by which the final conclusion was reached 
is difficult to follow. This is the type of answer to which the casual reader, 
on the theory that it seems to cover all of the points involved in the question, 
might be inclined to assign a border-line grade. A more careful analysis of the 
answer clearly reveals its weaknesses, and indicates that a grade of 60 would 
be ample. If the examiner assigns more weight to reasoning than to analysis, 
he might justify a grade of 50 or lower. 


A problem not illustrated in the above examples but occasionally a source 
of difficulty in the reading of bar examination answers is the occurrence of 
misspelling and of serious grammatical blunders. These are always an an- 
noyance to the discriminating grader, who may rightly feel that any student 
possessing the educational background sufficient to qualify him to take a bar 
examination under modern requirements should be able to spell correctly and 
to express himself in reasonably clear and accurate English. In many states, 
however, applicants may still qualify for the examination by other means than 
law school graduation, and even among the law school graduates, as among 
many leaders of the bar, ability to spell and a knowledge of rules of grammar 
are not infallible indicia of legal ability. Under the circumstances, therefore, 
some liberality is perhaps called for in overlooking such extrinsic defects. If 
the answer displays the requisite possession by the applicant of the ability to 
analyze the facts, to recognize the issues and apply the rules of law, and to 
reason logically, it should be entitled to reasonable credit as a “diamond in 
the rough.” If any deductions are to be made for deficiencies in spelling and 
grammar, this should be a matter of uniform policy to be determined by the 
board of examiners as a whole rather than by the individual examiner in each 
case. 
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6. Final Evaluation of the Question 


After all of the answers have been graded, and a definite perspective of 
the question has been obtained by the examiner, a final estimate of its value 
as a proper testing device should be made. An average of the grades given 
to all of the answers will indicate whether the question was relatively easy 
or difficult. Such an average, however, will not be sufficient to reveal 
whether or not the spread of the grades has been a normal one. It is not 
difficult—and it may well repay the effort—to prepare a simple chart or graph 
of the question, showing the range and relative frequency of grades from 0 
to 100. A normal graph for a well-balanced question should give a fairly 
regular curve increasing from 0 to 60 or 70 and thence decreasing to 100. 

A valuable secondary check-up on both the question and the grading may 
be made by means of the relative-rating method. For this purpose, the aver- 
age grades of all of the applicants on the entire examination are arranged 
in relative order of the total grades. A similar rating is made for the grades 
on each individual question, and this is compared with the general rating. If 
the comparison reveals a substantial variance from the general norm—that is, 
that a number of applicants who stood fairly high in the entire examination 
as a whole received a much lower rating on the individual question, and vice 
versa—it is an indication either that the question was faulty or that the grad- 
ing by the individual examiner was out of line. A certain amount of such 
deviation is to be expected, but if the abnormalities are apparent and are 
more than the average, it may suggest that additional precautions should be 
taken by the examiner in preparing his questions or in grading the answers. 

For future reference and for assistance in subsequent drafting and grad- 
ing of questions, notations as to the grading curve of the question and its rela- 
tive rating should be filed with the question and the draftsman’s analysis. 


Conclusion 


The writer is fully aware that in making his suggestions and observations 
regarding the preparation and grading of questions in Personal Property he 
has left untouched many difficult problems with which bar examiners are 
confronted. He is further aware that for some examining boards the sug- 
gestions offered may be neither practicable nor suitable. In the last analysis, 
it is the individual examiner himself who must determine the specific ele- 
ments of the technique to be employed in the task assigned to him. If he does 
his work with conscientious effort, and if he seeks constantly to obtain the 
utmost of value from his own experience and from the experience of other 
examiners, he is entitled to reasonable assurance that the bar examinations in 
his jurisdiction will become increasingly effective in measuring the fitness of 
applicants for admission to the bar. 
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Committee on Character and Fitness Exam- 
ination Presents Suggestions 


The Committee on Character and Fitness of The National Conference of 
Bar Examiners has been assembling data on ways and means of dealing with 
the problem of character and fitness in connection with admission to the bar. 
The Committee expects to present its recommendations to the joint meeting 
of the National Conference and of the Section of Legal Education and Ad- 
missions to the Bar of the American Bar Association, which will be held in 
Cleveland on Tuesday morning, July 26. The Committee has under con- 
sideration a number of suggestions. These suggestions include: 

1. Registration at the beginning of law study and examination on 
character and fitness at that time as well as at the time of admission. 

2. A plan whereby each applicant, upon commencing the study of 
law, will be assigned to a sponsor in the locality in which the applicant 
lives in order that the applicant may nave the benefit of advice and sug- 
gestions from an active practitioner during his course of law study. 

3. A standard form of questionnaire, giving information about the 
applicant to be used in addition to his application form unless that form 
calls for the required information. 

4. Power in the Character Committees to cause oaths to be admin- 
istered and witnesses to be subpoenaed. 

5. Personal interview of each applicant. 

6. Establishing administrative machinery, particularly in the larger 
cities, to follow up where questionnaires or interviews show that 
further information is needed. 

7. Requiring that a report of The National Conference of Bar Ex- 
aminers be procured when the applicant is applying on a foreign license. 





eo 
Tennessee and D. C. Raise Standards 

On June 30 the United States Court of Appeals for the District of Co- 
lumbia promulgated a rule requiring all candidates for admission to its bar, 
after July 1, 1943, to have had a minimum of two years of pre-legal college 
education. Students admitted to the United States District Court for the 
District of Columbia or the court of last resort of another state after that date 
must also be graduates of a school approved by the Court of Appeals to be 
eligible for admission to practice before it. Members of the bar of the Su- 
preme Court of the United States are exempted from this rule. 

Two days later the Supreme Court of Tennessee adopted a rule making 
two years of pre-legal college work a prerequisite to candidates applying for 
admission after June 15, 1940. Only eleven states remain where admission to 
the court of last resort may be secured by candidates not fulfilling the require- 
ment of two years of college education or its equivalent. 
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